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    ABSTRACT

    The post-reform Indonesian legal system is characterized by hyper-regulation and disharmony in legislation. This study aims to analyze systemic weaknesses in the legislative drafting process that contribute to legal uncertainty and ineffectiveness. Weaknesses are identified in three main aspects: Substantive Aspects (harmonization), Procedural Aspects (participation and planning), and Technical Aspects (quality of Legal Drafting). The study results indicate that the dominance of sectoral approaches, minimal inter-institutional coordination, and the low quality of human resources for drafting are the main factors behind this acute legislative flaw. These weaknesses have serious impacts on legal certainty, the effectiveness of public policy, and the investment climate. This article examines the root causes of substantive, procedural, and technical problems in the drafting of legislation in Indonesia, referring to Law No. 12 of 2011 (and its amendments) concerning the Formation of Legislation.
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INTRODUCTION


The
formation of legislation is a key instrument in realizing the goals of
Indonesia's rule of law. One of the primary objectives of legislation is to
establish a just legal order. Justice, in this context, refers to the principle
that the law must apply equally to all people regardless of social status,
wealth, religion, or social class. In the Indonesian legal system, this
principle of justice is adopted from various legal theories, including
Aristotle's theory of distributive justice, which emphasizes the importance of
the proportional distribution of rights and obligations, (Nurohim,
2025).



However,
in practice, the legislative process in Indonesia is often criticized for
producing problematic legal products. The most prominent phenomena are
overregulation and overlapping (conflicting) norms, both vertically (between
hierarchies) and horizontally (between sectors). As a state based on the rule
of law (rechtsstaat), Indonesia has a complex and dynamic legal system, aimed
at creating order and justice for all its citizens. In this context, laws and
regulations play a crucial role in regulating various aspects of social life,
from human rights to economic and political activities. Regulatory overload can
make it difficult for the public to understand and comply with existing
regulations, while overlapping norms can lead to confusion and conflict in the
interpretation and application of the law.


The
quality of a regulation is measured not only by its objectives but also by how
effectively it is understood and implemented in practice. Many regulations are
substantively sound but fail to provide legal certainty due to weak formulation
techniques. This can trigger normative conflicts, inconsistent interpretations,
and even difficulties in implementation. Therefore, legal drafting plays a
crucial role in bridging the gap between the intentions of lawmakers and
normative implementation in society, (Faizien,
2025).



This
regulatory overload and overlapping norms occur not only vertically, namely
between higher-level and lower-level regulations, but also horizontally, namely
between regulations governing the same or different sectors. This can lead to
difficulties in implementing laws and hinder economic and social development.
Furthermore, the legislative process in Indonesia is often criticized for its
lack of transparency and public participation. This can result in the resulting
legislation not reflecting the aspirations and needs of the community, thus
leading to resistance and conflict in its implementation.


Furthermore,
the legislative process in Indonesia is often criticized for its lack of
transparency and public participation. This can result in legislation that does
not reflect the aspirations and needs of the community, which can lead to
resistance and conflict during its implementation. Transparency and public
participation are crucial in the legislative process because they ensure that
the resulting legislation reflects the true aspirations and needs of the
community. Therefore, efforts are needed to increase transparency and public
participation in the legislative process in Indonesia.


Strengthening
legal reform through improving the quality of the formation of laws and
regulations is a very fundamental stage in supporting the realization of
quality regulations to achieve priority development programs and a clean,
transparent, and responsive government system to the development of community
needs, (Wijayanti,
2025).
In line with that, a strategic agenda is needed in the field of laws and
regulations, one of which is by carrying out regulatory reform that aims to
overcome inconsistencies and over-regulation that have the potential to hamper
priority development programs. The formation of regulations that comply with
the principles is a necessity and becomes a strategic policy so that the
regulations formed provide legal certainty for both state administrators,
business actors, and the community in order to realize an adaptive and
principled regulatory system. Strategic policies to support this also need to
be carried out through strengthening the harmonization of laws and regulations,
structuring, updating and simplifying laws and regulations. In addition,
strengthening the capacity of governance and apparatus forming laws and regulations
is also a priority, (Wijayanti,
2025).
).


In
recent years, the Indonesian government has made various efforts to improve the
quality of legislation, including the creation of better and more effective
laws and regulations. However, these efforts still need to be improved and
strengthened to achieve the desired goals. Therefore, a more in-depth study of
the legislative process in Indonesia is necessary, including the factors influencing
the quality of legislation and the efforts that can be made to improve it. This
is expected to result in better and more effective legislation in achieving the
goals of Indonesia's rule of law.


This
study aims to examine the legislative process in Indonesia and identify factors
that influence the quality of legislation. It will also discuss efforts that
can be made to improve the quality of legislation and achieve the goals of
Indonesia's rule of law. This article is expected to contribute to the development
of a better and more effective Indonesian legal system and raise public
awareness of the importance of quality legislation. Furthermore, it is hoped
that it can serve as a reference for policymakers and legal practitioners in
developing better and more effective legislation.


In
writing this article, the author will use comprehensive research methods,
including legal analysis and case studies, to identify factors influencing the
quality of legislation and possible efforts to improve it. It is hoped that
this will provide a clearer picture of the legislative process in Indonesia and
possible efforts to improve the quality of legislation.


These
weaknesses have a serious impact on legal certainty, the effectiveness of
public policy, and the investment climate. This article will examine the root
causes of substantive, procedural, and technical problems in the drafting of
legislation in Indonesia, referring to Law No. 12 of 2011 (and its amendments)
concerning the Establishment of Legislation. Legislation is a written provision
encompassing legal norms that are broadly applicable. These provisions are
drafted or determined by government agencies or authorized officials following
procedures established in the legislation. The Legal Basis for the Establishment
of Legislation: 1) Pancasila, as the primary source of law for the state; 2)
The 1945 Constitution of the Republic of Indonesia; acts as the primary law
within the framework of Legislation; and 3) Law No. 12 of 2011 concerning the
Formation of Legislation, (Legal
Drafting. 1 Januari 2021, 2021). 


 


LITERATURE
REVIEW


In the Indonesian legal system, this principle of justice is
adopted from various legal theories, including Aristotle's theory of
distributive justice, which emphasizes the importance of the proportional
distribution of rights and obligations, (Nurohim, 2025).


The quality of a regulation is measured not only by its objectives
but also by how effectively it is understood and implemented in practice. Many
regulations are substantively sound but fail to provide legal certainty due to
weak formulation techniques. This can trigger normative conflicts, inconsistent
interpretations, and even difficulties in implementation. Therefore, legal
drafting plays a crucial role in bridging the gap between the intentions of
lawmakers and normative implementation in society, (Faizien, 2025).


Strengthening legal reform through improving the quality of the
formation of laws and regulations is a very fundamental stage in supporting the
realization of quality regulations to achieve priority development programs and
a clean, transparent, and responsive government system to the development of
community needs, (Wijayanti, 2025). The formation of regulations that comply
with the principles is a necessity and becomes a strategic policy so that the
regulations formed provide legal certainty for both state administrators,
business actors, and the community in order to realize an adaptive and
principled regulatory system. Strategic policies to support this also need to
be carried out through strengthening the harmonization of laws and regulations,
structuring, updating and simplifying laws and regulations. In addition,
strengthening the capacity of governance and apparatus forming laws and
regulations is also a priority, (Wijayanti, 2025).


The implementation of the hierarchy of laws and regulations in
Indonesia plays a central role in maintaining harmony and order in the process
of law formation and implementation at various levels. This regulatory
hierarchy begins with the 1945 Constitution as the highest legal basis,
followed by laws, government regulations, and finally regional regulations at
the lowest level. This system aims to ensure that every regulation created at
each level does not conflict with the regulations above it, as well as to
maintain policy uniformity and legal certainty throughout Indonesia, (A’la, M.
A., & Supriyadi, 2023).  


Regulations issued by the central government sometimes conflict
with regulations at the regional level, or even between regulations at the central
level themselves, such as government regulations that may conflict with
presidential regulations or laws. This condition creates legal uncertainty,
where the public or parties involved in the legal process are confused about
which rules to follow. This overlapping regulation reflects a lack of good
coordination between regulatory institutions, both at the central and regional
levels, which ultimately impacts the effectiveness of law enforcement, (Busroh,
2024).


This creates disharmony within the legal system and has the
potential to harm communities that should be protected by higher-level
regulations. This situation also indicates weaknesses in the control and
supervision mechanisms that law enforcement agencies and policymakers should
have in place, (Kirana, 2024).


Furthermore, the numerous legal regulations in Indonesia also
create disharmony, such as the Law on Cooperatives, which is regulated by two
separate laws, (Efendi, 2023). According to, (Efendi, S., & Haikal, 2022).
The central government's revocation of regional regulations has reached 13,919,
with the validity of these regulations revoked because they were deemed to
conflict with higher-level regulations, (Fatiha, I. N., Fadhlina, A., &
Wardani, 2023).


The importance of quality over quantity of regulations is
emphasized, with the recognition that overregulation can be a hindrance, (MZ,
H., Efendi, S., Khamisan, K., & Risaldi, 2023). President Joko Widodo
emphasized the importance of reducing the number of ineffective regulations, as
evidenced by the increase in the number of regulations reaching 42,000 in the
past 5-10 years, (Bima, M. R., Rahadi, R., & Husen, 2023).


The National Medium-Term Development Plan is a legal policy in the
form of a presidential regulation that actualizes the vision and mission of the
president and vice president, (Bagir, 2025). When the public can share their
firsthand experiences or critical perspectives, this helps legislatures create
laws that are more responsive and relevant to real needs on the ground. This experience-based
input often brings new perspectives that may not be apparent in formal
analysis, (Nurohim, 2025).  


Stable laws provide legal certainty to society, which is an
essential requirement for ensuring security and order in daily life. Legal
stability also serves to prevent social conflict and ensure that every
individual is aware of their rights and obligations in society, (Nurohim,
2025).


Legal politics can be defined as a critical study to gain a
comprehensive understanding of the objectives of legal products based on the
relationship between politics, law, and legal products. One function of legal
politics is to create boundaries that must be adhered to by rulers when
creating legal products in accordance with the concept of a state based on the
rule of law, (Bagir, 2025).


 


METHODOLOGY


Research
Type: Qualitative Research with a Case Study Approach. Data Collection Methods:
In-depth interviews with legal experts and practitioners; Analysis of documents
and literature related to the drafting of legislation in Indonesia; and
Observation of the drafting process of legislation in Indonesia.


Data
Analysis Methods: Thematic analysis to identify key themes related to systemic
weaknesses in the drafting of legislation in Indonesia; Content analysis to
analyze documents and literature related to the drafting of legislation in
Indonesia; and Comparative analysis to compare systemic weaknesses in the
drafting of legislation in Indonesia with other countries. Data Analysis
Techniques: Data reduction; Data presentation; and Conclusion drawing.


Research
Sample: Legal experts and practitioners involved in the drafting of legislation
in Indonesia; Documents and literature related to the drafting of legislation
in Indonesia; and The drafting process of legislation in Indonesia.











RESEARCH
RESULT AND DISCUSSION


Several
Case Examples Related to the Formation of Legislation in Indonesia:


1. Overlap between Law No. 32 of 2009
concerning Environmental Protection and Management and Law No. 41 of 1999
concerning Forestry: These two laws have different definitions of forests,
leading to confusion and conflict in the interpretation and application of the
law.


2. Overloaded tax regulations: Indonesia
has many complex and overlapping tax regulations, making it difficult for the
public to understand and comply with the regulations and achieve tax
compliance.


3. Overlap between government and regional
regulations: There have been several cases of overlap between government and
regional regulations, such as regulations on natural resource management.


4. Criticism of the Job Creation Law: The
Job Creation Law has drawn criticism for not going through a transparent and
participatory legislative process and for potentially harming the rights of
workers and the community.


5. Case of Regional Regulations on Smoking
Bans: Several regions have issued regional regulations on smoking bans, but
there is overlap with central government regulations on tobacco control. 


 


Several Weaknesses in the Development of
Legislation in Indonesia


1. Weaknesses in
Substantive Aspects (Disharmony and Conflicting Norms)


     Substantial weaknesses in the
development of legislation in Indonesia are manifested in several forms of
chronic regulatory conflict, namely:


Vertical
and Horizontal Overlap


    
Disharmonization of legislation is a condition where two or more regulations
stipulate similar substance, but are inconsistent in their technical
specifications, (Amin, R.
I., 2020).
Essentially, this creates conflict between regulations, causing both horizontal
and vertical setbacks, (Efendi,
2023). 
Vertical and horizontal overlap in legislation in Indonesia is a serious
problem and requires further attention. Vertical disharmony occurs when
lower-level regulations, such as Regional Regulations, conflict with
higher-level regulations, such as Laws or Government Regulations. This indicates
a lack of understanding of the principle of legal hierarchy and a failure in
the harmonization phase coordinated by the Ministry of Law and Human Rights.


 The
implementation of the hierarchy of laws and regulations in Indonesia plays a
central role in maintaining harmony and order in the process of law formation
and implementation at various levels. This regulatory hierarchy begins with the
1945 Constitution as the highest legal basis, followed by laws, government
regulations, and finally regional regulations at the lowest level. This system
aims to ensure that every regulation created at each level does not conflict
with the regulations above it, as well as to maintain policy uniformity and
legal certainty throughout Indonesia, (A’la, M.
A., & Supriyadi, 2023).  


Vertical
disharmony can also cause difficulties in implementing laws and regulations and
can lead to confusion among implementers and the public. First, implementers
may have difficulty determining which regulations to follow due to conflicting
or unclear regulations. This can lead to uncertainty and difficulty in
decision-making, as well as increasing the risk of errors and abuse of
authority. Regulations issued by the central government sometimes conflict with
regulations at the regional level, or even between regulations at the central
level themselves, such as government regulations that may conflict with
presidential regulations or laws. This condition creates legal uncertainty,
where the public or parties involved in the legal process are confused about
which rules to follow. This overlapping regulation reflects a lack of good
coordination between regulatory institutions, both at the central and regional
levels, which ultimately impacts the effectiveness of law enforcement, (Busroh,
2024).



 Second, the
public may experience confusion in understanding their rights and obligations
due to unclear or contradictory regulations. This can lead to difficulties in
accessing public services and increase the risk of human rights violations.
Furthermore, disharmony in laws and regulations can lead to public distrust of
the government and law enforcement agencies, as they are perceived as
ineffective and unfair. The public may also feel a lack of legal certainty due
to unclear or contradictory regulations. This can lead to them feeling
unprotected by the law and increasing their risk of becoming victims of crime
or abuse of power.


  Third,
disharmony in laws and regulations can also lead to difficulties in law
enforcement due to unclear or contradictory regulations. This can make it
difficult to determine whether an action constitutes a violation of the law and
increase the risk of errors in law enforcement. Therefore, it is important to
harmonize laws and regulations to increase legal certainty and justice for the
public. Therefore, efforts are needed to increase understanding and awareness
of the principle of legal hierarchy and the importance of harmonizing laws and
regulations.



In addition
to overlapping issues, inconsistent law enforcement within the regulatory
hierarchy is also a serious issue. Although the legal hierarchy is clearly
defined, in practice, implementation often favors lower-level regulations. In
some cases, regional or ministerial regulations are strictly enforced, even
though they conflict with higher-level laws or regulations. This creates
disharmony within the legal system and has the potential to harm communities
that should be protected by higher-level regulations. This situation also
indicates weaknesses in the control and supervision mechanisms that law
enforcement agencies and policymakers should have in place, (Kirana,
2024).


 Furthermore,
the numerous legal regulations in Indonesia also create disharmony, such as the
Law on Cooperatives, which is regulated by two separate laws, (Efendi,
2023).
According to, (Efendi,
S., & Haikal, 2022). This disharmony requires improvement, especially
given the significant number of regulatory revocations through executive or
judicial review. The central government's revocation of regional regulations
has reached 13,919, with the validity of these regulations revoked because they
were deemed to conflict with higher-level regulations, (Fatiha, I.
N., Fadhlina, A., & Wardani, 2023). 


The
importance of quality over quantity of regulations is emphasized, with the
recognition that overregulation can be a hindrance, (MZ, H.,
Efendi, S., Khamisan, K., & Risaldi, 2023). President Joko
Widodo emphasized the importance of reducing the number of ineffective
regulations, as evidenced by the increase in the number of regulations reaching
42,000 in the past 5-10 years, (Bima, M. R.,
Rahadi, R., & Husen, 2023). This highlights the need for a more
streamlined and effective regulatory framework that prioritizes quality and
relevance, rather than simply increasing the number of regulations. According
to experts, the proliferation of regulations can lead to regulatory fatigue,
where the public and businesses become overwhelmed and disillusioned with the
complexity of the regulatory environment. Effective regulation requires a
careful balance between protecting the public interest and promoting economic
growth and development.


Sectoral
ego is also a serious problem in the legislative process in Indonesia. Each
ministry or agency tends to formulate regulations based on its own sectoral
interests without adequate coordination with other sectors. The result is
contradictory or duplicative regulations on the same issue, creating confusion
among implementers and the public. Sectoral ego can render the resulting
legislation ineffective and irrelevant to public needs. Therefore, efforts are needed
to improve coordination and cooperation between ministries and agencies in the
legislative process.


The problem
of sectoral ego in the legislative process in Indonesia can be described as
follows: 1) Each ministry or agency has different interests and priorities, so
they tend to formulate regulations that only benefit their own sector; 2) The
lack of coordination and cooperation between ministries and agencies results in
unintegrated and ineffective regulations; 3) The regulations created can
conflict or be duplicative with other regulations, creating confusion among
implementers and the public; 4) Sectoral ego can render the resulting
legislation ineffective and irrelevant to public needs. and 5) Sectoral ego
issues can hinder the legislative process and cause delays in the formation of
necessary regulations. 


Real-life
examples of sectoral ego issues include: 1) the Ministry of Transportation
develops regulations on land transportation, while the Ministry of Environment
develops regulations on the environment that conflict with land transportation
regulations; 2) the Ministry of Health develops regulations on public health,
while the Ministry of Education develops regulations on health education that
are duplicative of public health regulations; and so on.


To address
the problem of vertical and horizontal overlap, efforts need to be made to
improve the quality of the legislative process in Indonesia. This can be done
by increasing understanding and awareness of the principle of legal hierarchy
and the importance of harmonizing laws and regulations. Efforts are also needed
to improve coordination and cooperation between ministries and institutions in
the legislative process. This can be done by improving communication and
consultation between ministries and institutions, as well as enhancing the role
of the Ministry of Law and Human Rights in coordinating the legislative
process. It is hoped that this will result in better and more effective
legislation in achieving the goals of Indonesia's rule of law. Good and
effective legislation can enhance legal certainty, increase public trust, and
improve the quality of life.











Inconsistency with
Legal Ideals and Academic Papers


Many laws
and regulations are drafted without a solid academic paper, or even by ignoring
the results of academic paper studies for the sake of short-term political
interests (reactive legislation). Academic papers should serve as a
philosophical, sociological, and legal foundation that guarantees the quality
of legislation, but in practice they are often considered mere formalities.
Inconsistency with legal ideals and academic papers in the process of drafting
legislation is a serious problem and requires further attention. Many laws and
regulations are drafted without a solid academic paper, or even by ignoring the
results of academic paper studies for the sake of short-term political
interests. This can result in legislation that is ineffective and irrelevant to
the needs of society.


In order to
produce a law that is in accordance with the needs and expectations of the
community, Article 43 paragraph (3) of Law No. 12 of 2011 concerning the
Formation of Legislation states that every Draft Law must be accompanied by an
academic paper – except for the Draft Law on the State Budget, government
regulations in lieu of laws, and the revocation of laws. Academic papers are
studies resulting from collaboration between legal experts and experts in other
scientific fields related to the material content of the law. The academic
paper will then be used as a basis for consideration in the formation of laws
as well as evidence in testing laws in the Constitutional Court. The academic
paper functions to prevent aspiration gathering methods that are top-down (from
top to bottom) and full of political elements. Thus, a Draft Law without an
adequate academic paper or even without an academic paper at all will
experience formal defects from the time of its formation, (Bagir,
2025).



The
Academic Paper should serve as a solid foundation for the formation of
legislation. This Academic Paper must explain: 1) Philosophical foundation:
namely the goals and principles the legislation seeks to achieve; 2)
Sociological foundation: namely an analysis of the needs and conditions of
society that the legislation aims to address; and 3) Legal foundation: namely
an analysis of the conformity of the legislation with existing law and the
constitution.


However, in
practice, the Academic Paper is often considered a mere formality and is not
taken seriously. This can result in the resulting legislation lacking a strong
foundation and failing to address societal needs. For
example, an Academic Paper may not clearly explain the objectives and
principles to be achieved by the legislation, resulting in ineffective
legislation. Alternatively, an Academic Paper may not conduct sufficient
analysis of societal needs and conditions, resulting in irrelevant legislation.
Therefore, it is crucial to carefully and thoroughly prepare an Academic Paper
so that the resulting legislation has a strong foundation and can address
societal needs.


Despite
this inconsistency with legal ideals, an Academic Paper plays a crucial role in
the legislative process. An Academic Paper is a document containing analysis
and study of the issues to be regulated in legislation. It also outlines the
objectives, targets, and policy direction to be achieved through the
legislation. An Academic Paper can help improve the quality of legislation and
ensure that the resulting legislation is effective and relevant to societal
needs. Therefore, efforts are necessary to improve the quality of Academic
Papers and ensure that they serve as a basis for the legislative process. In recent
years, the Indonesian government has made various efforts to improve the
quality of legislation and ensure that Academic Papers are used as a basis for
the legislative process. However, further efforts are needed to improve the
quality of legislation and ensure that Academic Papers are used effectively.
Further study and analysis are also needed on the role of Academic Papers in
the legislative process and how to improve their quality. This is expected to
result in better and more effective legislation in achieving the goals of
Indonesia's rule of law.


 Furthermore,
efforts are needed to raise awareness and understanding of the importance of
Academic Papers in the legislative process. This can be achieved by increasing
outreach and training on Academic Papers and the legislative process. So it can
be concluded, if the Academic Manuscript in the preparation of legislation is
not of good quality, it can result in: 1) Ineffective legislation: The
resulting legislation cannot answer the needs of society and is not effective
in addressing the problems it wants to address; 2) Irrelevant legislation: The
resulting legislation is not relevant to the needs of society and is not in
accordance with the social and economic conditions of society; 3) Conflicting
legislation: The resulting legislation can conflict with other legislation or
with the constitution, so that it can cause confusion and legal uncertainty; 4)
Inefficient costs: The process of preparing legislation that is not of good
quality can cause inefficient and ineffective costs, because it needs to be revised
or changed repeatedly; 5) Public distrust: Poor quality legislation can cause
public distrust of the government and legislative institutions, because they
are considered not serious and not professional in preparing legislation; and
6) Social and economic problems:


Poor
quality legislation can cause social and economic problems, because it cannot
answer the needs of society and is not effective in addressing the problems it
wants to address. A good or quality Academic Paper in the preparation of
legislation must have several characteristics, namely: 1) Clear and specific:
The Academic Paper must explain clearly and specifically the objectives,
principles, and needs that the legislation wants to address; 2) In-depth
analysis: The Academic Paper must conduct an in-depth analysis of social,
economic, and legal conditions relevant to the legislation; 3) Accurate data:
The Academic Paper must use accurate and relevant data to support analysis and
conclusions; 4) Conformity with the constitution: The Academic Paper must
explain the conformity of legislation with the constitution and existing laws;
5) Stakeholder involvement: The Academic Paper must involve relevant
stakeholders in the drafting process, such as the community, academics, and
practitioners; 6) Clear and simple language: Academic papers must use clear and
simple language so that they can be understood by all parties; 7) Logical
structure: Academic papers must have a logical and systematic structure so that
they can be easily followed; and 8) Relevant references: Academic papers must
use relevant and accurate references to support analysis and conclusions. Good
or high-quality academic papers can assist in the development of effective,
relevant legislation that meets the needs of society.


Just laws
must not only reflect formal justice but also be aligned with the needs of
society. Community needs are one aspect that must be considered in the
legislative drafting process. In this regard, laws must be able to address
challenges in society and provide solutions to various problems faced by the
people. Community needs are always changing with the times, so laws must also
be able to adapt to these changes. If laws do not align with community needs,
the resulting law will lose its relevance and be unable to provide optimal
protection, (Nurohim,
2025).



Therefore,
it is crucial to carefully and thoroughly prepare the Academic Draft so that
the resulting legislation has a strong foundation and can meet the needs of
society. In the future, it is hoped that better and more effective legislation
will be produced in achieving the goals of Indonesia's rule of law. Good and
effective legislation can increase legal certainty, enhance public trust, and
improve the quality of life. Therefore, efforts are needed to improve the
quality of legislation and ensure that the Academic Draft serves as a
foundation for the legislative process. In this context, the role of the
Ministry of Law and Human Rights is crucial in improving the quality of
legislation and ensuring that the Academic Draft serves as a foundation for the
legislative process. The Ministry of Law and Human Rights can conduct studies
and analyze the Academic Draft and the legislative process, and provide
recommendations on how to improve the quality of legislation.


 


2. Weaknesses in
Procedural and Institutional Aspects


Procedural
deficiencies in the legislative process reflect a lack of good governance in
lawmaking. A legislative process that does not follow proper procedures can
lead to: 1) Lack of transparency: A non-transparent legislative process can
result in the public being unaware of what is happening and unable to
participate in the decision-making process; 2) Lack of accountability: An
unaccountable legislative process can result in legislative institutions not
being accountable for the decisions they make; 3) Lack of public participation:
A legislative process that does not involve public participation can result in
decisions that do not align with the needs of the community; and 4) Lack of
legal quality: A legislative process that does not follow proper procedures can
result in laws that are low quality and ineffective. Therefore, it is important
to follow proper procedures in the legislative process to ensure that good
governance in lawmaking is running smoothly.


 


Upon further
analysis, weaknesses in procedural and institutional aspects can be reviewed as
follows:


Weaknesses in
Legislative Planning


Legal
products are one of the important means to achieve the state's goals as stated
in the Preamble to the 1945 Constitution. Therefore, the National Development
Plan must be in harmony with the legal policy of the formation of laws. The
2005–2025 National Long-Term Development Plan requires the improvement of the
national legal system by updating and perfecting existing laws and regulations
and issuing laws and regulations that are in accordance with current
conditions. Then the National Long-Term Development Plan will serve as a guide
for the preparation of the National Medium-Term Development Plan for the
elected president and vice president. The National Medium-Term Development Plan
is a legal policy in the form of a presidential regulation that actualizes the
vision and mission of the president and vice president, (Bagir,
2025).



The
National Legislation Program as a long-term planning instrument is often not
integrated with the National Medium-Term Development Plan. As a result, the
Draft Laws discussed and passed are not always development priorities, but are
driven by sudden political agendas or pressure from interest groups (political
driven legislation). The weakness of the National Legislation Program
legislative planning can cause several problems, including: 1) Lack of
integration with the National Medium-Term Development Plan: The national
legislation program is not integrated with the National Medium-Term Development
Plan, so that the Draft Laws discussed and passed are not always development
priorities; 2) Sudden political agenda: The Draft Laws discussed and passed are
often driven by sudden political agendas or pressure from interest groups, not
based on actual development needs; 3) Lack of priorities: The bills discussed
and passed are not always development priorities, which can lead to ineffective
resource allocation; 4) Lack of effectiveness: The bills discussed and passed
are not always effective in addressing the problems they are intended to
address, because they are not based on in-depth analysis and are not integrated
with the National Medium-Term Development Plan; and 5) Lack of accountability:
The bills discussed and passed are not always accountable, because they are not
based on a transparent and participatory process.


The lack of
integration between the National Legislation Program and the National
Medium-Term Development Plan can lead to several problems, including: Unmet
development priorities: The bills discussed and passed are not always
development priorities, which can lead to ineffective resource allocation.
Unmet development priorities mean that the bills discussed and passed do not
always reflect the development priorities set out in the National Medium-Term
Development Plan. In other words, the bills discussed and passed do not always
align with actual development needs and priorities.


For
example, if the National Medium-Term Development Plan prioritizes the education
sector, but the draft laws discussed and passed are primarily related to the
economic sector, then development priorities will not be met. This can lead to
limited resources being used for non-priority projects, thus hindering the
achievement of development goals. In this context, development priorities refer
to the development goals and objectives set out in the National Medium-Term
Development Plan, such as improving the quality of education, improving public
health, or enhancing economic infrastructure. If the draft laws discussed and
passed do not align with these development priorities, it can lead to a lack of
effectiveness in achieving development goals.


The draft
laws discussed and passed are not always aligned with the goals and objectives
of the National Medium-Term Development Plan, which can lead to conflict and
imbalance in development. Lack of alignment means that the draft laws discussed
and passed do not always align with the goals and objectives set out in the
National Medium-Term Development Plan. In other words, the draft laws discussed
and passed do not always align with the established development direction and
priorities. For example, if the National Medium-Term Development Plan sets the
goal of improving the quality of education, but the draft laws discussed and
passed are primarily related to infrastructure development, there is a lack of
alignment between the draft laws and the National Medium-Term Development Plan.
This can lead to conflict and imbalance in development, as limited resources
are used for projects that are not aligned with the goals and objectives of the
National Medium-Term Development Plan.


Alignment
refers to the alignment of the draft laws discussed and passed with the goals
and objectives of the National Medium-Term Development Plan. If the draft laws
discussed and passed are not aligned with the National Medium-Term Development
Plan, this can lead to a lack of effectiveness in achieving development goals
and hinder development progress.


The draft
laws discussed and passed are not always effective in addressing the problems
they are intended to address because they are not based on in-depth analysis
and are not integrated with the National Medium-Term Development Plan. The
draft laws discussed and passed are not always well-founded and do not always
consider relevant factors, making them ineffective in addressing the problems
they are intended to address.


For
example, if a bill is discussed and passed with the aim of improving the
quality of education, but is not based on an in-depth analysis of existing
educational problems, then the bill will not be effective in improving the
quality of education. In-depth analysis refers to the process of collecting and
analyzing relevant data to understand the problem to be addressed, as well as
considering relevant factors in designing solutions. Meanwhile, integration
with the National Medium-Term Development Plan refers to the alignment between
the bill being discussed and passed with the goals and objectives of the
National Medium-Term Development Plan, so that the bill can support the
achievement of predetermined development goals.


The draft
laws discussed and passed are not always accountable because they are not based
on a transparent and participatory process. The draft laws discussed and passed
are not always accountable or accountable because the deliberation and
ratification process is not transparent and does not involve the participation
of various related parties. In other words, the processes discussed and passed
do not always involve open, clear, and accessible processes for the public.
Therefore, it cannot be guaranteed that the draft laws truly represent the
interests of the public and that no individual or group interests dominate.


For
example, if the draft laws discussed and passed do not involve the
participation of civil society, academics, or other interest groups, the draft
laws will lack strong legitimacy and will not be accountable. Transparency
refers to a process that is open, clear, and accessible to the public, so that
the public can understand how the draft laws were discussed and passed.
Participatory refers to a process that involves participation from various
related parties, so that the Draft Law can represent the interests of the
community and there are no dominant personal or group interests.


The lack of
accountability in the process of discussing and ratifying draft laws can lead
to several problems, such as: 1) The draft laws discussed and ratified do not
represent the interests of the community; 2) The draft laws discussed and
ratified are ineffective in addressing the problems they are intended to
address; 3) The draft laws discussed and ratified can be used for the interests
of individuals or dominant groups; and 4) The public lacks trust in legislative
institutions and the process of discussing draft laws.


 


Formalistic Public
Participation


Although
the law mandates meaningful public participation, in reality, public
involvement (especially among vulnerable groups) is often a formality or
limited to outreach. The deliberation process for draft laws often lacks
transparency and is conducted behind closed doors, which then triggers public
resistance and challenges to the Constitutional Court, as was the case with the
Job Creation Law. Public participation in the deliberation process for draft
laws is often merely a formality, failing to truly involve the public in the
decision-making process, and not providing sufficient opportunity for public
input and opinions. Public participation in the deliberation process for draft
laws is often limited to outreach, namely the process of conveying information
about the draft law to the public, without providing an opportunity for the
public to provide meaningful input and opinions.


For
example, the deliberation process for the Job Creation Law was conducted behind
closed doors and lacked transparency, triggering public resistance and
challenges to the Constitutional Court. The public felt they were excluded from
the deliberation process and were not given the opportunity to provide input
and opinions.


Quality
public discussions create constructive interactions between policymakers and
the public. In this context, public input is not merely an additional voice,
but a significant consideration in decision-making. When the public can share
their firsthand experiences or critical perspectives, this helps legislatures
create laws that are more responsive and relevant to real needs on the ground.
This experience-based input often brings new perspectives that may not be
apparent in formal analysis, (Nurohim,
2025).



Meaningful
public participation refers to a process that involves the public in
decision-making, provides opportunities for public input and opinions, and
ensures that public interests are represented in the deliberations on draft
laws. Formalistic public participation, on the other hand, refers to a process
that is merely a formality, does not truly involve the public in the
decision-making process, and does not provide sufficient opportunities for
public input and opinions.


The lack of
meaningful public participation in the process of discussing draft laws can
lead to several problems, such as: 1) The draft laws discussed and passed do
not represent the interests of the community; 2) The draft laws discussed and
passed are ineffective in addressing the problems they are intended to address;
3) The public lacks trust in legislative institutions and the deliberation
process; and 4) Public resistance and judicial review in the Constitutional
Court can occur as a result of the lack of meaningful public participation.


 


Limited
Institutional Capacity


Legislative
and executive institutions still face limitations in terms of qualified human
resources in the fields of legal drafting and policy analysis. Frequent changes
in officials also hamper the process of capacity building and policy
consistency. The limitations in legal drafting capacity can be explained as
follows:


1. Lack of trained human resources: Legislative
and executive institutions often lack trained and experienced human resources
in legal drafting and policy analysis. This can lead to difficulties in
drafting effective and efficient legislation.


2. Limited knowledge and skills: Existing
human resources often lack sufficient knowledge and skills to conduct sound
policy analysis and legal drafting. This can result in the resulting
legislation being ineffective and not meeting public needs.


3. Frequent changes in officials: Frequent
changes in officials can hamper the process of capacity building and policy
consistency. New officials often lack sufficient knowledge and experience to
conduct sound policy analysis and legal drafting.


4. Lack of training and development:
Legislative and executive institutions often lack adequate training and
development programs to enhance human resource capacity. This can lead to human
resources lacking the knowledge and skills to conduct sound policy analysis and
legal drafting.


5. Resource constraints: Legislative and
executive institutions often have limited resources, including budgets and
facilities, which can hinder the process of building human resource capacity.


The impacts
of these limited institutional capacity include: 1) Ineffective legislation:
The resulting legislation is ineffective and does not meet the needs of the
community; 2) Legal uncertainty: Legal uncertainty can arise because the
resulting legislation is unclear and ineffective; and 3) Delays in
decision-making: Delays in decision-making can arise because the legislative
and executive branches lack the capacity to conduct sound policy analysis and
legal drafting.


To address
these limited institutional capacity, the following efforts are necessary: 1)
Improving Human Resource Capacity: Improving Human Resource Capacity through
training and development; 2) Improving Knowledge and Skills: Improving Human
Resource Knowledge and Skills through education and training; 3) Improving
Policy Consistency: Improving policy consistency through the development of
clear and effective policies; 4) Improving Transparency: Improving transparency
in the legislative drafting process; and 5) Improving Public Participation:
Improving public participation in the legislative drafting process.


 


 


3. Weaknesses in Technical Aspects
(Legal Drafting)


The technical quality of the formulation of
legal norms significantly determines the clarity and implementation of
legislation. Weaknesses in this area result in legal products that are open to
multiple interpretations.


Weaknesses in Wording Clarity and
Multiple Interpretations


Ambiguous
and multi-interpretable legal norms are often found. This occurs due to a lack
of attention to clear, straightforward, and consistent Indonesian legal
language. The use of technical terms without adequate definitions or convoluted
sentence structures makes it difficult for law enforcement and the public to
understand the intent of the law, opening up room for excessive discretion and
potential corruption.


Laws often
have unclear wording and can be interpreted in multiple ways, making it
difficult to understand the law's intent. Laws often use ambiguous, unclear,
and inconsistent language, making it difficult for law enforcement and the
public to understand what the law is intended to do. For
example, the use of technical terms without adequate definitions or convoluted
sentence structure can make it difficult to understand the intent of the law.
This can open up room for excessive discretion and potential corruption, as law
enforcers can interpret the law in different ways.


Weakness in
wording clarity refers to a lack of attention to clear, straightforward, and
consistent Indonesian legal language rules. This can make it difficult to
understand the intent of the law and open up room for excessive discretion and
potential corruption. Meanwhile, multi-interpretation refers to the ability to
interpret a law in multiple ways, thus making it difficult to understand its
intent. Lack of wording clarity and multiple interpretations can lead to several
problems, such as: Difficulty in understanding the intent of the law; Excessive
discretion and potential corruption; Difficulty in law enforcement; Legal
uncertainty; and Damage to public trust in legislative and law enforcement
institutions.


To address
this issue, improvements are needed in the drafting of laws, such as: Using
clear, straightforward, and consistent language; Adequately defining technical
terms; Using simple and easy-to-understand sentence structures; and Consulting
with the public and law enforcement during the law-writing process.


 


Incomplete
Implementing Regulations


Many laws
that have been enacted cannot be effectively implemented due to delays or
incomplete drafting of implementing regulations (Government Regulations,
Presidential Regulations, Ministerial Regulations). This lack of derivative
regulations creates a legal vacuum at the operational level. Many laws that
have been enacted cannot be effectively implemented due to the lack of complete
and adequate implementing regulations.


Laws often
require implementing regulations, such as Government Regulations, Presidential
Regulations, or Ministerial Regulations, for effective implementation. However,
these implementing regulations are often not drafted in a timely manner or are
incomplete, creating a legal vacuum at the operational level. For example, if a
law regulates environmental management, but there is no Government Regulation
governing exhaust emission standards, the law cannot be effectively
implemented.


Incomplete
implementing regulations refer to the lack of complete and adequate
implementing regulations to implement the law. A gap in derivative regulations
refers to the lack of implementing regulations necessary to implement the law,
creating a legal vacuum at the operational level. According to, (Hadikusumo,
2015),
the absence of implementing regulations can hinder the effective implementation
of laws and create uncertainty for stakeholders. Furthermore, the lack of
clarity and specificity in laws can lead to inconsistent interpretation and
application, undermining the rule of law. The importance of implementing
regulations cannot be overstated, as they provide the necessary details and
procedures for the effective implementation of laws.


The lack of
implementing regulations can lead to several problems, such as: Laws cannot be
implemented effectively; Legal gaps at the operational level; Difficulties in
law enforcement; and Damage to public trust in legislative and law enforcement
institutions. To address these issues, improvements are needed in the
preparation of implementing regulations, such as: Drafting implementing
regulations in a timely and comprehensive manner; Consulting with the public
and law enforcement during the process of drafting implementing regulations;
and Ensuring that implementing regulations comply with the laws being
implemented.


 


Efforts Made by the
Government to Address Disharmony and Legislative Defects in the Preparation of
Laws and Regulations


Legal
stability can be defined as a condition in which the legal rules applicable in
society function well, consistently, and reliably. Stable laws provide legal
certainty to society, which is an essential requirement for ensuring security
and order in daily life. Legal stability also serves to prevent social conflict
and ensure that every individual is aware of their rights and obligations in
society, (Nurohim,
2025).



The
government, particularly the Ministry of Law and Human Rights (Kemenkumham),
has undertaken several efforts to address legislative disharmony and
deficiencies in the drafting of laws and regulations in Indonesia. These
efforts aim to improve the quality of legislation and ensure that the resulting
laws and regulations are more effective and representative.


The
following are some of the efforts undertaken by the government (in this case,
the Ministry of Law and Human Rights):


1. Harmonization of Legislation:
Kemenkumham has harmonized laws and regulations to ensure harmony and
consistency between different regulations. This aims to reduce overlap and
conflict between different regulations.


2. Establishment of a National Regulatory Body: The government has proposed
the establishment of a National Regulatory Body to improve the quality of
legislation and reduce overlapping regulations. National
Regulatory Body is expected to be an independent and effective institution in
overseeing and regulating the legislative process.


3. Increasing Public Participation: The
Ministry of Law and Human Rights has increased public participation in the
legislative drafting process to ensure that the resulting regulations are more
representative and effective. Public participation can help ensure that the
resulting regulations are more aligned with the needs of the community.


4. Developing the Legislative System: The
government has developed a more effective and efficient legislative system to
improve the quality of legislation. A sound legislative system can help ensure
that the legislative process is more transparent, accountable, and effective. 5. Training
and Education: The Ministry of Law and Human Rights has conducted training and
education to improve the capacity and competence of legislative drafters. This
aims to ensure that drafters have sufficient knowledge and skills to produce
quality regulations.


However,
many challenges remain in addressing legislative disharmony and deficiencies,
such as: Lack of coordination between government agencies; Lack of effective
public participation; Lack of transparency in the regulatory drafting process;
and Lack of evaluation and oversight of drafted regulations.


Therefore,
further efforts are needed to improve the quality of legislation and address
legislative disharmony and deficiencies in the drafting of laws and regulations
in Indonesia. These efforts could include improving coordination between
government agencies, increasing public participation, increasing transparency,
and improving the evaluation and oversight of drafted regulations.


 


The Role of Legal
Politics in Addressing the Problems of Legislative Disharmony and Deficiencies
in the Drafting of Laws and Regulations


Hans Kelsen
introduced the pure theory of law, stating that law is the highest legal norm
in a national legal system. (Kelsen,
2021),
viewed law as part of a hierarchy of norms derived from the constitution.
According to Kelsen every legal rule must conform to the basic norm
(grundnorm), which is the foundation of the entire legal system. Kelsen's
normative approach provides the perspective that law is the highest norm
binding on all citizens, and its formation must comply with applicable
constitutional provisions.


Legal
politics can be defined as a critical study to gain a comprehensive
understanding of the objectives of legal products based on the relationship
between politics, law, and legal products. One function of legal politics is to
create boundaries that must be adhered to by rulers when creating legal
products in accordance with the concept of a state based on the rule of law, (Bagir,
2025).



The role of
legal politics in addressing issues in the drafting of legislation is crucial
and two-way. Law is fundamentally a product of politics, so political
conditions (including the interests of those in power) significantly influence
the quality and content of the resulting regulations, which can ultimately give
rise to various problems.


The
following is a summary of the role of legal politics in addressing issues in
the drafting of legislation:


1. Determining the Direction and Priorities
of Legislation


Legal
politics, which is the basic policy of state administrators in determining
which laws will be created, amended, or maintained, plays a major role in
determining the priorities and substance of laws. If the adopted legal politics
is more oriented towards short-term or group interests (interest-based) than
the public interest and the nation's fundamental values (philosophical),
it will result in regulations that are inconsistent. Strong sectoral interests
(sectoral egos) of ministries/institutions in legal politics often lead each
party to create its own regulations without synchronization, resulting in
conflict or overlapping regulations. Unresponsiveness: The regulations created
do not align with the real needs of the community but rather reflect the
desires of those in power.


2. Influencing the Quality of Legal Content


Legal
politics is the crystallization of competing desires within legislative and
executive institutions. A strong political negotiation process significantly
influences the content of regulations. Hasty or careless political compromises
in the formulation of norms can result in ambiguous and multi-interpretable
article wording, ultimately leading to legal uncertainty during the
implementation stage. Rules that arise from the tug of war of political
interests tend to ignore the principles of hierarchy and harmonization, causing
vertical (conflicting with laws above them) or horizontal (conflicting with
laws at the same level) conflicts. 


3.
Determining the Speed and Procedures of Legislation


Strong
political pressure from those in power often forces the process of drafting
legislation to be carried out quickly (hurriedly) to fulfill political agendas.
This accelerated process often ignores the principles of transparency and
adequate public participation, resulting in regulations that lack legitimacy
and do not reflect substantial justice. Political pressure to quickly pass a
law can lead to procedural and substantive flaws because the drafting of
academic drafts, harmonization, and legal technical testing are carried out
hastily or even ignored.


Legal
politics is the philosophical and sociological foundation for the formation of
legislation. Ideally, legal politics should function as a solution to create
just, consistent, and non-discriminatory laws. However, in practice, when legal
politics is dominated by conservative or authoritarian power interests
(political configurations), it becomes a major source of problems, resulting in
legal products that are: Low-quality (multiple interpretations, inconsistent);
Unfair (favoring certain groups); and Procedurally problematic (lack of
participation).



 


CONCLUSION AND RECOMMENDATION


Conclusion


The
post-reform Indonesian legal system is characterized by hyper-regulation and
disharmony in legislation. This study aims to analyze systemic weaknesses in
the legislative drafting process that contribute to legal uncertainty and
ineffectiveness. Weaknesses are identified in three main aspects: Substantive
Aspects (harmonization), Procedural Aspects (participation and planning), and
Technical Aspects (quality of Legal Drafting). The study results indicate that
the dominance of sectoral approaches, minimal inter-institutional coordination,
and the low quality of human resources are the main factors behind this acute
legislative flaw.


These
weaknesses have serious impacts on legal certainty, the effectiveness of public
policy, and the investment climate. This study unravels the roots of structural
and technical problems in the drafting of legislation in Indonesia, referring
to Law No. 12 of 2011 (and its amendments) concerning the Formation of
Legislation.
Weaknesses
in substantive, procedural, and technical aspects have rendered the resulting
legislation ineffective and irrelevant to public needs. Therefore, efforts are
needed to improve the quality of legislation and ensure that the resulting
legislation is better and more effective in achieving the goals of Indonesia's
rule of law.


The government has undertaken several
efforts to address legislative disharmony and deficiencies, such as
harmonization of legislation, the establishment of a National Regulatory Body,
increased public participation, development of a legislative system, and
training and education. However, numerous challenges remain in addressing
legislative disharmony and deficiencies, such as a lack of coordination between
government agencies, a lack of effective public participation, and a lack of
transparency in the regulatory drafting process.


The role of legal policy in addressing
issues of legislative disharmony and deficiencies is crucial and two-way. Legal
policy can determine the direction and priorities of legislation, influence the
quality of legal content, and determine the speed and procedures for the formulation
of legislation.


Recommendations


1. Strengthening Harmonization: Require
strict coordination and synchronization from the drafting stage of draft laws.


2. Substantive Participation: Shift the
participation model from formality to inclusive and transparent engagement.


3. Human Resource Capacity Building:
Conduct certification and ongoing training for legal drafters at all levels of
government.


4. Evaluation and Supervision: Conduct
strict evaluation and supervision of the legislative drafting process to ensure
its quality and effectiveness.


5. Increasing Transparency: Increase
transparency in the legislative drafting process to ensure effective public
participation.


This is expected to result in a legal
system that is coherent, effective, and capable of guaranteeing certainty and
justice for all citizens.
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