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    ABSTRACT

    Corruption in the procurement of goods and services within Indonesian State-Owned Enterprises (SOEs), particularly through fictitious subcontracting schemes, poses serious challenges to transparency, accountability, and state financial management. Existing corporate criminal liability frameworks have not adequately addressed the complex structure of SOEs, especially in attributing responsibility for corruption involving layered contractual arrangements. This study aims to reconstruct the concept of corporate criminal liability of SOEs in such cases using a normative juridical approach with statutory, conceptual, and case analyses. The findings reveal that current regulations focus mainly on individual accountability, allowing corporate entities to avoid effective sanctions due to unclear attribution of intent and responsibility. Therefore, a reconstructed framework is proposed to strengthen institutional accountability alongside individual liability, ensuring greater legal certainty, justice, and more effective anti-corruption enforcement in public procurement. 
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INTRODUCTION


Corruption in public procurement
constitutes a form of crime with far reaching systemic consequences for state
finances and the overall quality of governance. This phenomenon extends beyond
the actions of individual perpetrators, increasingly implicating corporations
as legal subjects, including State-Owned Enterprises (SOEs), which occupy a
strategic role in national economic development. In practice, the involvement
of SOEs in corruption cases gives rise to complex legal challenges,
particularly in relation to the framework of corporate criminal liability,
which has yet to fully accommodate the evolving nature and sophistication of
modern corporate crime (Zulfiani, 2023).


One of the evolving modus operandi in
procurement-related corruption is the use of a fictitious subcontracting
scheme. This scheme operates by fabricating a pseudo-contractual relationship between
the main contractor and a third party that, in reality, does not perform the
agreed-upon work. Despite this, the third party still receives payment, which
ultimately serves as a vehicle for the illicit diversion of funds. Such
practices not only inflict financial losses on the state but also complicate
evidentiary processes, as they involve intricate and concealed transactional
structures (Parintak, 2023). 


The issue becomes even more
significant when State-Owned Enterprises (SOEs) are implicated in such schemes,
whether as primary actors or as beneficiaries of these unlawful arrangements.
From a criminal law perspective, attributing liability to a corporation is
inherently complex, given that a corporation, as a legal entity, acts through
its governing organs. Consequently, a precise legal approach is required to
link individual conduct to the corporate will as a legal subject.emphasize that
corporate criminal liability necessitates a legal construction capable of
accommodating the relationship between managerial actions and the interests of
the corporation it self (Mahmud, 2022).


Furthermore, theoretical developments
in corporate criminal law reflect a paradigm shift in understanding corporate
fault. The doctrine of vicarious liability positions the corporation as
responsible for the acts of its employees performed within the scope of their
employment, whereas identification theory associates corporate fault with the
actions of senior officials regarded as the “directing mind” of the company.
Meanwhile, the corporate culture model underscores the significance of a
company’s internal culture and systems as enabling factors for criminal
conduct  . Nevertheless, the application of these theories within the context
of SOEs in Indonesia continues to encounter substantial challenges, both in
normative terms and in practical implementation. In law enforcement practice in
Indonesia, inconsistencies persist in determining whether corporations
themselves can be held directly criminally liable or whether only their
individual managers are subject to prosecution. This inconsistency reveals gaps
and weaknesses in the existing legal framework, particularly in addressing
increasingly sophisticated criminal methods such as fictitious subcontracting
schemes. Moreover, the dual character of SOEs as both business entities and
instruments of the state further complicates the determination of appropriate
forms of liability.There is a need to reconstruct the concept of corporate
criminal liability for SOEs in procurement related corruption cases. This need
is especially urgent in cases involving fictitious subcontracting schemes. Such
reconstruction aims to clarify the boundaries of corporate legal
responsibility. It also seeks to create a more effective, equitable, and deterrent
law enforcement system. This study is relevant and necessary to address
conceptual gaps and contribute to the development of corporate criminal law in
Indonesia (Faturachman et al., 2024).


Additionally, within the framework of
Indonesia’s positive law, provisions regarding corporate criminal liability in
corruption cases have been incorporated into various statutes, including Law
Number 31 of 1999 as amended by Law Number 20 of 2001. However, these
provisions remain general in nature and do not specifically regulate liability
mechanisms in cases involving complex transactional structures such as
fictitious subcontracting. The absence of detailed regulation often leads to
divergent interpretations among law enforcement authorities, thereby
potentially undermining the effectiveness of efforts to prosecute corporations
involved in corrupt practices (Khalifah and Sari, 2023).


On the other hand, fictitious
subcontracting practices in public procurement frequently exploit
administrative loopholes and weaknesses in internal oversight systems within
SOEs. In many instances, these schemes involve collusion between internal
corporate actors and external parties, forming organized networks of criminal
activity. This condition illustrates that corporate crime is no longer merely
individual in nature but has become collective and systemic, thus requiring a
law enforcement approach that extends beyond individual perpetrators to
encompass the structures and mechanisms within the corporation itself (Yunus et
al., 2025).


Moreover, the inadequate
implementation of good corporate governance principles within SOEs further
amplifies the risk of corruption through fictitious subcontracting schemes.
Principles such as transparency, accountability, responsibility, independence,
and fairness—intended to serve as the foundation of sound corporate
management—are often not optimally enforced. As a result, abuses of authority
become difficult to detect at an early stage, and by the time such cases are
uncovered, the resulting state losses are frequently substantial. This
underscores the importance of integrating criminal law approaches with efforts
to strengthen corporate governance. From a comparative perspective, several
jurisdictions have developed more progressive approaches to holding corporations
accountable for criminal conduct, including the application of strict liability
and the use of corporate compliance programs as benchmarks for assessing
corporate fault. These approaches enable corporations to be held directly
liable without necessarily proving the fault of a specific individual, provided
that a failure in internal control systems can be demonstrated. Therefore, such
approaches may serve as valuable references in reconstructing the concept of
corporate criminal liability for SOEs in Indonesia, making it more responsive
to the evolving nature of corporate crime (Taufik et al., 2023).


Considering these various challenges,
the reconstruction of corporate criminal liability for SOEs in procurement
corruption cases involving fictitious subcontracting schemes becomes
imperative. This reconstruction is expected not only to strengthen the
normative foundations of law enforcement but also to promote a paradigm shift
in viewing corporations as active and accountable subjects of criminal law.
Ultimately, such efforts are anticipated to enhance the effectiveness of
anti-corruption measures, reinforce public trust in state institutions, and
foster a cleaner and more integrity-driven economic system (Prabowo et al.,
2025).


 


LITERATURE REVIEW


Corporate criminal liability has
become one of the most significant developments in modern criminal law as a
response to the increasing involvement of corporations in various criminal
activities, including corruption offenses. Unlike the classical criminal law
paradigm, which recognizes only natural persons as subjects of criminal
liability, contemporary legal developments have expanded the scope of criminal
responsibility to include corporations as legal entities capable of committing
and benefiting from criminal acts. In the Indonesian legal system, the
recognition of corporations as criminal subjects has been incorporated into
several statutory regulations, including Law Number 31 of 1999 as amended by
Law Number 20 of 2001 concerning the Eradication of Corruption Crimes.
Nevertheless, the implementation of corporate criminal liability continues to
face conceptual and practical challenges, particularly in determining the
attribution of fault to corporations and establishing the relationship between individual
conduct and corporate intent. Mahmud (2022) argues that the Indonesian system
of corporate criminal liability still encounters difficulties in linking the
actions of corporate managers to the interests and intentions of the
corporation itself, resulting in law enforcement efforts that predominantly
target individual perpetrators rather than corporations as beneficiaries of
criminal conduct. 


The academic discourse on corporate
criminal liability has developed through various theories that seek to justify
the imposition of criminal responsibility upon corporations. One of the most
influential theories is the Identification Theory, which posits
that the acts and intentions of senior corporate officers who constitute the
“directing mind and will” of the corporation can be attributed directly to the
corporation itself. Through this doctrine, the criminal intent of key
decision-makers is treated as the intent of the corporation. Another important
approach is the Vicarious Liability Theory, which holds
corporations responsible for the unlawful acts committed by their employees or
agents within the scope of their employment and for the benefit of the
corporation. More recently, the Corporate Culture Model has
emerged as a significant framework, emphasizing that corporate liability may
arise from organizational culture, internal policies, and inadequate control
systems that facilitate or tolerate criminal behavior. These theoretical
developments demonstrate a shift from an individual-centered conception of
criminal liability toward a broader institutional approach that reflects the
collective and systematic nature of contemporary corporate crime. 


In the context of corruption offenses,
public procurement remains one of the sectors most vulnerable to abuse and
financial misconduct. Studies indicate that procurement-related corruption has
evolved into increasingly sophisticated forms involving complex contractual
arrangements and corporate structures. One of the most prevalent schemes is
the fictitious subcontracting scheme, whereby a seemingly
legitimate contractual relationship is established between a principal
contractor and a third party that, in reality, performs none of the contracted
work. According to Parintak (2023), this scheme is designed to disguise the
diversion of project funds through administratively valid documentation while
concealing the actual beneficiaries of the transactions. As a result,
procurement corruption is no longer merely the product of individual misconduct
but rather a coordinated activity involving organizational structures,
administrative manipulation, and intricate financial transactions intended to
obscure accountability. 


The issue becomes even more complex
when procurement corruption involves State-Owned Enterprises (SOEs). As
entities that simultaneously perform commercial functions and manage state
assets, SOEs occupy a unique legal position that distinguishes them from
private corporations. Research conducted by Taufik, Suhartono, and Mangesti
(2023) demonstrates that the dual nature of SOEs as both state instruments and
business entities often creates uncertainty in determining criminal liability
when corruption occurs. In practice, law enforcement authorities frequently
focus on prosecuting directors, procurement officials, or other individual
actors, while the corporation itself is rarely treated as the primary subject
of criminal responsibility. This tendency illustrates a significant discrepancy
between the normative recognition of corporate criminal liability and its
practical application within the Indonesian legal system. 


These findings are reinforced by the
study of Faturachman et al. (2024), which concludes that law enforcement
against corporate corruption in Indonesia remains heavily influenced by an
individual liability approach. Consequently, corporations that derive
substantial economic benefits from corrupt activities often escape meaningful
criminal sanctions. This situation is particularly problematic in procurement
corruption cases, where corporations frequently enjoy the primary financial
advantages arising from unlawful conduct. Accordingly, an approach that focuses
exclusively on individual wrongdoing is increasingly inadequate to address the
realities of modern corporate crime. A more comprehensive legal framework is
therefore required to recognize corporations as principal offenders whenever
they benefit from, facilitate, or establish organizational mechanisms that
enable corrupt practices. 


Although previous studies have
extensively examined corporate criminal liability, corruption offenses, and the
challenges of corporate law enforcement in Indonesia, most of these studies
focus on corporate liability in general terms and do not specifically address
the reconstruction of criminal liability for State-Owned Enterprises involved
in procurement corruption through fictitious subcontracting schemes.
Furthermore, existing scholarship has paid limited attention to the
implications of separated state assets and evolving state investment mechanisms
on the legal responsibility of SOEs. Consequently, a significant research gap
remains regarding the development of a comprehensive framework capable of
addressing the unique characteristics of SOEs and the complexities of
procurement corruption. This study seeks to fill that gap by proposing a
reconstruction of corporate criminal liability that integrates the doctrines
of strict liability, vicarious liability, and the corporate
culture model in order to establish a more effective, equitable, and
adaptive legal framework for addressing procurement corruption involving
fictitious subcontracting schemes within State-Owned Enterprises.


 


METHODOLOGY


This
study adopts a normative juridical approach, focusing on the analysis of legal
norms governing corporate criminal liability, particularly in the context of
State-Owned Enterprises (SOEs) involved in procurement-related corruption
through fictitious subcontracting schemes. This approach is selected because
the research aims to examine, interpret, and reconstruct existing legal
concepts, both those embodied in statutory regulations and those within legal
doctrine. Accordingly, the study does not merely consider law as written norms
(law in books), but also takes into account its application in practice (Nur,
2021).


The research
is descriptive-analytical in nature, meaning it systematically outlines the
current framework of corporate criminal liability while simultaneously
identifying and evaluating its inherent weaknesses. Through this approach, the
author seeks to uncover legal issues arising in the enforcement of law against
SOEs, particularly in procurement corruption cases involving fictitious
subcontracting schemes, which often entail complex organizational structures
and present significant evidentiary challenges.


The study
employs several analytical approaches, including the statute approach,
conceptual approach, and case approach. The statute approach involves examining
relevant legislation concerning corruption and corporate criminal liability,
such as the Anti-Corruption Law. The conceptual approach is used to explore
pertinent legal theories, including theories of corporate criminal liability,
as well as the doctrines of strict liability and vicarious liability.
Meanwhile, the case approach entails analyzing relevant court decisions to
assess how legal norms are applied in practice, using the IRAC (Issue, Rule,
Application, Conclusion) method in judicial reasoning analysis.


The legal
materials utilized in this research consist of primary, secondary, and tertiary
sources. Primary legal materials include statutory regulations and court
decisions related to corruption and corporate liability. Secondary materials
comprise textbooks, scholarly journals, and prior research relevant to the
topic. Tertiary materials include legal dictionaries and encyclopedias used to
clarify key concepts and terminology. These materials are collected through
library research by reviewing credible and up-to-date sources.


The
analysis of legal materials is conducted qualitatively through methods of legal
interpretation and legal reasoning. Interpretation is carried out using
grammatical, systematic, and teleological approaches to achieve a comprehensive
understanding of legal norms. The analyzed materials are then employed to
construct logical and systematic legal arguments aimed at reconstructing a more
effective and adaptive model of corporate criminal liability for SOEs in
response to the evolving nature of corporate crime. In this regard, the
analysis is not only descriptive but also prescriptive, offering
recommendations and solutions to the issues under examination


RESEARCH RESULT


The findings of this study
indicate that the existing framework of corporate criminal liability for
State-Owned Enterprises (SOEs) in procurement corruption cases involving
fictitious subcontracting schemes remains constrained by both normative
limitations and challenges in law enforcement practice. From a normative
standpoint, corporate criminal liability has indeed been recognized within the
Indonesian legal system, particularly under the Anti-Corruption Law. However,
the formulation of these legal provisions does not yet provide sufficient
clarity regarding the parameters for determining corporate fault, especially in
situations where criminal acts are carried out through complex and multilayered
organizational mechanisms, as is typical within SOE structures. This ambiguity
has led law enforcement authorities to place greater emphasis on the liability
of individual managers rather than on the corporation as a legal entity
(Prabowo et al., 2025).


In practice, fictitious
subcontracting schemes are employed as a means of concealing both the flow of
funds and the allocation of responsibilities in public procurement processes.
This modus operandi typically involves the creation of derivative contracts
that appear administratively valid, yet substantively fail to reflect the
actual execution of work. A concrete illustration can be found in Decision
Number 94/Pid.Sus-TPK/2017/PN.Jkt.Pst issued by the Corruption Court at the
Central Jakarta District Court, concerning a procurement project within a
construction SOE. In that case, it was revealed that the execution of work had
been delegated to subcontractors lacking the necessary capacity, with some
portions of the work never carried out at all. Nevertheless, administrative
documents were prepared to give the impression that the project had been
completed. This scheme was used to facilitate the disbursement of project funds
and their unlawful distribution to certain parties.


In its legal reasoning,
the panel of judges emphasized that such subcontracting practices not only
violated the principles of transparency and accountability in procurement but
also constituted a form of contractual manipulation designed to conceal
unlawful conduct. Despite this acknowledgment, criminal liability in the
decision was primarily attributed to individual actors such as directors or
procurement officials while the corporation itself was not fully treated as a
subject of direct criminal responsibility.


A similar pattern emerges
in Decision Number 34/Pid.Sus-TPK/2022/PN.Jkt.Pst, where fictitious
subcontracting was used to transfer work to affiliated companies without a
lawful procurement process. In this case, evidence of contract value markups
and prearranged project winners was uncovered. Although the corporation
benefited from these practices, enforcement efforts once again focused on
individual perpetrators, with the corporation effectively positioned merely as
an instrument of the direct criminals (Noor, 2025).


These judicial findings
reveal a consistent pattern: fictitious subcontracting schemes are
systematically used to obscure corrupt practices, yet corporate criminal
liability has not been optimally enforced. This reinforces the conclusion that
an overreliance on individual fault as the basis for criminal liability
constitutes a significant barrier to effective enforcement against
corporations. In modern criminal law theory, however, corporate fault may be
traced through internal policies, decision-making structures, and failures in
control systems that enable the use of criminal
acts (Nozimakhon and Kizi, 2023).


Furthermore, this study
finds that alternative approaches, such as strict liability and vicarious
liability, have not been effectively utilized within the Indonesian legal
framework. In fact, these approaches could serve as powerful tools for holding
corporations accountable without requiring exclusive reliance on proof of
individual wrongdoing. In the context of SOEs, the adoption of such approaches
becomes even more critical given the complexity of their organizational
structures and the heightened risk of abuse of authority in procurement
processes (Maksum et al., 2024).


Accordingly, based on the
analysis of these court decisions, it can be concluded that a gap persists
between the formal recognition of corporate criminal liability and its
practical implementation. This underscores the need for a legal reconstruction
capable of firmly positioning corporations as accountable subjects of criminal
law, particularly in procurement corruption cases involving fictitious
subcontracting schemes that result in significant losses to state finances.


 


DISCUSSION


Based on the findings of this study,
the primary issue in establishing corporate criminal liability for State-Owned
Enterprises (SOEs) in procurement corruption cases involving fictitious
subcontracting schemes lies in the lack of alignment between normative legal
constructs and law enforcement practices. Normatively, Indonesian positive law
has recognized corporations as subjects of criminal law. However, in practice,
enforcement remains largely oriented toward individual liability, with
corporations often treated merely as instruments or vehicles of crime. This condition
indicates that the paradigm of corporate criminal liability has not yet fully
shifted toward a more modern and comprehensive approach (Rusyana and Saputera,
2024).


In the context of fictitious
subcontracting schemes, corporations function not merely as administrative
entities but as active beneficiaries of unlawful practices. Accordingly, an
approach that focuses exclusively on individual wrongdoing is insufficient. A
more robust legal construction is required, one that can identify corporate fault
as a collective phenomenon, whether manifested through internal policies,
managerial decisions, or organizational culture that enables criminal conduct.
In this regard, the identification doctrine and aggregation theory offer useful
frameworks for tracing corporate intent through the actions of its governing
organs (Panggabean, 2017). 


Recent developments also reveal new
dynamics concerning the management and status of SOE assets that have been
separated from state finances and are administered through specialized entities
such as Danantara (Indonesia Investment Authority). The establishment of
Danantara as a state investment management institution underscores that a
portion of state assets placed within SOEs or investment entities has
transformed into separated state assets. Consequently, from a legal
perspective, SOEs involved in managing such funds should be regarded as
independent entities bearing their own legal responsibilities, including
criminal liability. This interpretation is crucial, given the longstanding
ambiguity in positioning SOEs either as extensions of the state or as private
legal entities. With the separation of state assets, the framework of corporate
criminal liability should emphasize the principle of independent corporate
responsibility, without necessarily linking it directly to state liability.
This aligns with the fundamental principle that a corporation, as a legal
entity, possesses rights and obligations distinct from those of its
shareholders, including the state (OECD Anti-Corruption, 2015). 


Within this framework, the
reconstruction of corporate criminal liability for SOEs must be directed toward
reinforcing the principle that corporations can be held directly accountable
for actions undertaken within the scope of their business activities, including
fictitious subcontracting practices. The principles of strict liability and
vicarious liability are particularly relevant in this regard, as they allow for
corporate accountability without requiring exhaustive proof of individual fault,
provided a sufficient nexus between the conduct and corporate activities can be
established.In addition, a corporate culture–based approach becomes highly
pertinent. SOEs managing separated state assets must establish robust internal
control systems, ensure transparency in procurement processes, and implement
clear accountability mechanisms. A failure to develop and maintain such systems
may constitute corporate negligence, which in turn can serve as a basis for
criminal liability (Pieth and Ivory, 2012).


Thus, the existence of Danantara as a
state investment manager reinforces the urgency of reconstructing corporate
criminal liability for SOEs in a more explicit and autonomous manner. Such
reconstruction is essential not only to address the complexity of modern
corporate crime but also to ensure that the management of separated state
assets remains within a legal framework that is accountable and
integrity-driven.


Furthermore, the separation of state
assets within SOEs subsequently managed through investment mechanisms such as
Danantara also carries implications for the legal regime governing liability,
particularly in determining state losses. In the enforcement of anti-corruption
laws, the element of state financial loss constitutes a critical component that
must be proven. However, when such assets have been separated and managed as
investments, debates arise as to whether resulting losses should still be
classified as state losses or rather as corporate losses. This underscores the
need for conceptual and normative clarity to prevent legal gaps that could be
exploited by perpetrators (OECD Anti-Corruption, 2015).


Moreover, in the procurement of goods
and services, SOEs managing separated state assets tend to employ more flexible
business mechanisms compared to government agencies. While such flexibility may
enhance efficiency, it also creates opportunities for irregularities, including
the use of fictitious subcontracting schemes. In this context, effective
internal oversight becomes a critical safeguard against corruption.
Nevertheless, the findings of this study indicate that many SOEs still exhibit
weaknesses in their internal control systems, particularly in terms of
transparency and accountability in procurement processes (OECD Anti-Corruption,
2022).


At the same time, the presence of
Danantara as a state investment management entity necessitates higher standards
of good corporate governance. These include the principles of transparency,
accountability, responsibility, independence, and fairness. Failure to
consistently implement these principles significantly increases the risk of
corporate crime. Therefore, the reconstruction of corporate criminal liability
must be integrated with efforts to strengthen corporate governance, ensuring
that the legal framework functions not only repressively but also
preventively.From the perspective of economic criminal law, corporations
managing separated state assets should be regarded as principal offenders
rather than merely as beneficiaries. This is essential to prevent corporate
impunity, where only individual actors are sanctioned while corporations
continue operating without meaningful legal consequences. By positioning
corporations as primary subjects of criminal liability, stronger deterrent
effects can be achieved, along with broader organizational behavioral change
(Saragih et al., 2025).


Ultimately, the reconstruction of
corporate criminal liability for SOEs in this context must aim to establish a
legal system that is adaptive to evolving economic conditions and institutional
frameworks. This entails harmonizing criminal law, administrative law, and
corporate law to avoid overlaps or normative gaps. Through such an integrative
approach, law enforcement against procurement corruption involving fictitious
subcontracting schemes can be carried out more effectively, equitably, and with
greater legal certainty, particularly in addressing the evolving dynamics of
state asset management through entities such as Danantara (Taufik et al.,
2023).


 


CONCLUSIONS


Based on the findings and discussion,
it can be concluded that the current framework of corporate criminal liability
for State-Owned Enterprises (SOEs) in procurement corruption cases involving
fictitious subcontracting schemes has not functioned optimally. Although
corporations are normatively recognized as subjects of criminal law,
enforcement in practice remains dominated by an individual fault–based
approach. As a result, corporations despite benefiting from and contributing to
the commission of criminal acts are often not treated as directly liable
parties. This reflects a clear gap between the legal norms in force and their
implementation in practice (Zulfiani, 2023).


Furthermore, fictitious subcontracting
schemes have proven to be an effective method for concealing corruption in the
procurement sector, primarily because they rely on complex organizational
structures and administratively legitimate-looking mechanisms. In such
circumstances, establishing corporate fault becomes particularly challenging,
especially when liability is narrowly tied to specific individuals.
Accordingly, a more progressive approach is required in assessing corporate
culpability, including analysis of internal policies, organizational culture,
and corporate control systems.


Within the SOE context, the separation
of state assets managed through entities such as Danantara reinforces the
notion that corporations must be regarded as independent legal entities with
their own responsibilities. Consequently, any losses arising from the management
of such funds must be attributable not only to individuals but also to the
corporation itself as a legal entity. There should be no room for corporations
to evade liability on the basis of their status as extensions of the state.


Therefore, the reconstruction of
corporate criminal liability for SOEs should be directed toward strengthening
the principle of direct corporate accountability through the application of
doctrines such as strict liability, vicarious liability, and a corporate
culture–based approach. These frameworks enable more effective law enforcement
in addressing the complexities of modern corporate crime, including procurement
corruption involving fictitious subcontracting schemes (OECD Anti-Corruption,
2015).


Ultimately, such reconstruction must
be accompanied by regulatory reform, improvements in corporate governance, and
enhanced capacity among law enforcement authorities to better understand and
address corporate crime in a comprehensive manner. Through these measures,
Indonesia’s corporate criminal liability system is expected to become more
adaptive, provide greater legal certainty, and more effectively safeguard state
finances against increasingly sophisticated forms of corruption.


 


CONCLUSIONS AND RECOMMENDATIONS


Based on the overall findings
and analysis, several recommendations can be proposed to strengthen the
framework of corporate criminal liability for SOEs in procurement corruption
cases involving fictitious subcontracting schemes.


First, regulatory reform
is necessary to explicitly define the parameters of corporate criminal
liability, particularly with respect to the criteria for corporate fault, forms
of participation in criminal acts, and the types of sanctions that may be
imposed. Such regulations must be capable of accommodating the growing
complexity of modern corporate crime, thereby reducing reliance solely on proof
of individual wrongdoing (Muladi, 2010).


Second, law enforcement
authorities should adopt more progressive approaches in prosecuting
corporations, including the application of strict liability, vicarious
liability, and corporate culture based frameworks. These approaches would
facilitate the evidentiary process and expand the scope of corporate
accountability, particularly where corporations clearly benefit from criminal
conduct. In addition, enhancing the capacity and expertise of law enforcement
officials in understanding the characteristics of corporate crime is essential
to more effectively identify patterns such as fictitious subcontracting schemes
(OECD Anti-Corruption, 2015).


Third, in the SOE context,
strengthening good corporate governance must become a top priority. Each SOE
should ensure the implementation of robust internal control systems,
transparency in procurement processes, and independent and continuous auditing
mechanisms. These measures are critical not only for preventing irregularities
at an early stage but also for fulfilling corporate responsibility in managing
separated state assets.


Fourth, the management of
state assets through entities such as Danantara must be supported by a clear
legal framework governing criminal liability. The government must ensure that
the separation of state assets does not create legal vacuums or loopholes that
can be exploited to evade accountability. Accordingly, harmonization between
criminal law, corporate law, and administrative law is necessary in regulating
state investment management.


Fifth, academics and
researchers are encouraged to further develop studies on corporate criminal
liability, particularly in relation to SOEs and procurement-related crimes.
Future research whether empirical or comparative with other jurisdictions—will
be highly valuable in formulating more effective and applicable models of
liability. In this way, academic contributions can serve as a foundation for
legal reform that is more responsive to the evolving dynamics of corporate
crime.
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